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Abstract 

Article 19 of the Constitution of Kenya 2010 provides that Bill of Rights is an integral part of 

Kenya’s democratic state and is the framework for social, economic and cultural policies. It 

further states that the purpose of recognising and protecting human rights and fundamental 

freedoms is to preserve the dignity of individuals and communities and to promote social justice 

and the realisation of the potential of all human beings. The Constitution also outlines the 

principles of national security as including the protection against internal and external threats to 

Kenya’s territorial integrity and sovereignty, its people, their rights, freedoms, property, peace, 

stability and prosperity, and other national interests. In addition to these, the Constitution 

provides for and envisages the enjoyment of the right to clean and healthy environment and 

other environmental rights therein, realisation of sustainable development and outlines national 

values and principles of governance which are geared towards protection of the human rights of 

all persons, environmental protection and the creation of a peaceful society. This paper argues 

that it is possible, in the application of some of the environmental conflict management 

mechanisms, to achieve undesired results that violate or fail to protect the rights of the target 

groups in a given conflict. The author offers insight on how the conflicts may be addressed in a 

way that upholds the various rights of groups in a conflict. The paper argues for adoption of a 

rights-based approach to environmental protection and conflict management.  

1. Introduction 

International concerns with human rights have expanded considerably in the past several 

decades.
1
 Universal human rights are often expressed and guaranteed by law, in the forms of 

treaties, customary international law, general principles and other sources of international law, 

with the international human rights law laying down obligations of Governments to act in certain 

ways or to refrain from certain acts, in order to promote and protect human rights and 

fundamental freedoms of individuals or groups.
2
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1
 D Shelton, Human Rights. Health & Environmental Protection: Linkages in Law & Practice; 2002 < 

https://www.who.int/hhr/Series_1%20%20Sheltonpaper_rev1.pdf> Accessed 10 August 2020, p. 3. 
2
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10 August 2020.  
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In the same breadth, over the years, the environment has secured a special place in the 

international law discourse. This has been evidenced by various legal instruments that are meant 

to provide directions and guidelines to the key players and the states in coming up with domestic 

environmental protection and conservation laws.
3
 The debate is however informed by two major 

approaches namely, anthropocentric and ecocentric approaches. While the ecocentric approach is 

mainly concerned with the moral concern for nature in its own right as deserving protection and 

conservation, the anthropocentric approach, places humans as the central concern in 

environmental conservation and protection while the environment is considered secondary.
4
 

Thus, ecocentrism is nature-centered, while anthropocentrism is human-centered. International 

legal instruments on environmental conservation and protection are divided between the two 

approaches, with some adopting the ecocentrism while others are based on anthropocentrism.
5
  

A dual rights-based approach, where the intrinsic value of humans and nature co-exist in an 

interconnected manner can pool the benefits of both approaches. Both approaches are important 

and all that is needed is to strike a balance.
6
 Notably, while the sustainable development agenda 

debates accommodate both approaches, they lean more towards the anthropocentrism. The 2030 

Agenda on Sustainable Development Goals
7
 (SDGs) define sustainable development broadly to 

cover issues such as poverty, inequality, gender equality, health, education, governance, climate 

change and environmental protection.
8
 The SDGs rest on three core elements of sustainability 

                                                           
3
 Ibid. 

4
 Helen Kopnina and others, ‘Anthropocentrism: More than Just a Misunderstood Problem’ (2018) 31 Journal of 

Agricultural and Environmental Ethics 109.  
5
 Vito De Lucia, ‘The Ecosystem Approach between Anthropocentrism and Ecocentrism’ (2015); Louis Kotzé and 

Duncan French, ‘The Anthropocentric Ontology of International Environmental Law and the Sustainable 

Development Goals: Towards an Ecocentric Rule of Law in the Anthropocene’ (2018) 7 Global Journal of 

Comparative Law 5; Vito De Lucia, ‘Competing Narratives and Complex Genealogies: The Ecosystem Approach in 

International Environmental Law’ (2015) 27 Journal of Environmental Law 91; Marie-Catherine Petersmann, 

‘Narcissus’ Reflection in the Lake: Untold Narratives in Environmental Law Beyond the Anthropocentric Frame’ 

(2018) 30 Journal of Environmental Law 235; Mohamed El-Kamel Bakari, ‘Mapping the “Anthropocentric-

Ecocentric” Dualism in the History of American Presidency: The Good, the Bad, and the Ambivalent’ [2017] 

Consilience 1; Abadir Ibrahim, ‘A Human Rights Approach to Environmental Protection: The Case of Ethiopia’ 

(2009) 1 Contemporary Legal Institutions; Louis J Kotzé, ‘Human Rights and the Environment in the 

Anthropocene’: [2014] The Anthropocene Review <https://journals.sagepub.com/doi/10.1177/2053019614547741> 

accessed 11 August 2020. 
6
 See generally, K. Muigua, Nurturing Our Environment for Sustainable Development, Glenwood Publishers, 

Nairobi, 2016. 
7
 D Shelton, Human Rights. Health & Environmental Protection: Linkages in Law & Practice; 2002 < 

https://www.who.int/hhr/Series_1%20%20Sheltonpaper_rev1.pdf> Accessed 10 August 2020, p. 3.  
8
 See United Nations, Transforming our world: the 2030 Agenda for Sustainable Development, A/RES/70/1, 

Resolution adopted by the General Assembly on 25 September 2015.  

https://www.who.int/hhr/Series_1%20%20Sheltonpaper_rev1.pdf


The Place of Human Rights in Environmental and Natural Resources Conflicts Management in Kenya 

 

3 
© Kariuki Muigua, Ph.D, August, 2020 

which include:
9
 Economic: An economically sustainable system that must be able to produce 

goods and services on a continuing basis, to maintain manageable levels of government and 

external debt, and to avoid extreme sectoral imbalances which damage agricultural or industrial 

production; Environmental: An environmentally sustainable system which must maintain a stable 

resource base, avoiding over-exploitation of renewable resource systems or environmental sink 

functions, and depleting non-renewable resources only to the extent that investment is made in 

adequate substitutes. This includes maintenance of biodiversity, atmospheric stability, and other 

ecosystem functions not ordinarily classed as economic resources; and Social: A socially 

sustainable system which must achieve distributional equity, adequate provision of social 

services including health and education, gender equity, and political accountability and 

participation.
10

 

Environmental resources access, use and control are central to meeting human needs.
11

 That is 

why environmental conflicts emerge, both nationally and internationally, when one group of 

persons feel that their rights in this respect are threatened. This is because historically, as the 

United Nations has observed, environmental resources have often been an indicator of the wealth 

of those being in a position to utilize them.
12

 

Various mechanisms are therefore employed in managing these conflicts and while some 

sufficiently address the human rights issues that emerge, others may not necessarily achieve as 

much. This paper critically evaluates the various approaches to environmental conflicts 

management with a view to recommend the most suitable ones in ensuring that human rights, 

which mainly inform the anthropocentric approach, are secured. The paper vouches for a rights-

based approach to environmental issues and the related conflicts as a way of securing human 

rights while managing environmental conflicts. 

                                                           
9
 Jonathan M Harris, ‘Basic Principles of Sustainable Development’ [2000] Dimensions of Sustainable Development 

21, Global Development and Environment Institute, Tufts University, Working Paper 00-04, June 2000 

< http://www.buyteknet.info/fileshare/data/ambides_lect/Harris_PrinSD.pdf> Accessed 10 August 2020, pp.5-6. 
10

 Ibid, p.6. 
11

 ‘Our Planet, Our Health’ <http://ciesin.org/docs/001-232/chpt1.html> accessed 11 August 2020; Jean-Louis 

Martin, Virginie Maris and Daniel S Simberloff, ‘The Need to Respect Nature and Its Limits Challenges Society and 

Conservation Science’ (2016) 113 Proceedings of the National Academy of Sciences 6105; Steven C Rockefeller, 

‘Principles of Environmental Conservation and Sustainable Development: Summary and Survey’ [1996] 

unpublished paper prepared for the Earth Charter Project; ‘Global Conservation: Balancing Nature and Human 

Needs’ <https://www.macfound.org/press/publications/global-conservation-balancing-nature-and-human-needs/> 

accessed 11 August 2020. 
12

 Daniel Schwartz and Ashbindu Singh, Environmental Conditions, Resources, and Conflicts: An Introductory 

Overview and Data Collection (United Nations Environment Programme 1999) < 

https://na.unep.net/siouxfalls/publications/Conflicts.pdf> Accessed 10 August 2020. 

http://www.buyteknet.info/fileshare/data/ambides_lect/Harris_PrinSD.pdf
https://na.unep.net/siouxfalls/publications/Conflicts.pdf
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2. Linking Human Rights and the Environment 

Human rights may be defined as universal, inalienable rights inherent to all human beings, which 

they are entitled to without discrimination.
13

 The Universal Declaration of Human Rights of 

1948
14

 (UDHR) set the stage for the recognition, protection and promotion of human rights the 

world over. UDHR places an obligation on all states to employ progressive measures to ensure 

recognition of human rights provided therein. Notably, the Declaration recognises the need for 

mobilization of resources by States so as to ensure realization of these rights. Art. 22 thereof 

provides that everyone, as a member of society, has the right to social security and is entitled to 

realization, through national effort and international co-operation and in accordance with the 

organization and resources of each State, of the economic, social and cultural rights 

indispensable for his dignity and the free development of his personality.  

The UDHR created a basis for the formulation of International Covenant on Civil and Political 

Rights, (ICCPR) 1966
15

 and International Covenant on Economic, Social and Cultural Rights 

(ICESCR) 1966.
16

 ICCPR provides under Article 47 thereof that nothing in that Covenant should 

be interpreted as impairing the inherent right of all peoples to enjoy and utilize fully and freely 

their natural wealth and resources. Further, ICESCR, under Article 1.2, provides that all peoples 

may, for their own ends, freely dispose of their natural wealth and resources without prejudice to 

any obligations arising out of international economic co-operation, based upon the principle of 

mutual benefit, and international law. In no case may a people be deprived of its own means of 

subsistence. 

Principle 1 of the Stockholm Declaration
17

 is however credited as the first international legal 

instrument which expressly formed a foundation for linking human rights, health, and 

environmental protection, declaring that: Man has the fundamental right to freedom, equality and 

adequate conditions of life, in an environment of a quality that permits a life of dignity and well-

                                                           
13

 ‘OHCHR | What Are Human Rights’ <https://www.ohchr.org/en/issues/pages/whatarehumanrights.aspx> 

accessed 10 August 2020.  
14

 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III). 
15

 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United Nations, 

Treaty Series, vol. 999, p. 171. 
16

 International Covenant on Economic, Social and Cultural Rights; adopted 16 Dec. 1966, 993 U.N.T.S. 3, G.A. 

Res. 2200 (XXI), U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (1966) (entered into force 3 Jan. 1976). 
17

 UN General Assembly, United Nations Conference on the Human Environment, 15 December 1972, A/RES/2994. 

https://www.ohchr.org/en/issues/pages/whatarehumanrights.aspx
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being.
18

 However, while the language of Article 1 of both the Stockholm Declaration and the Rio 

Declaration
19

 seem to connote a human rights approach to the environmental conservation, 

during the conferences, various proposals for a direct and thus unambiguous reference to an 

environmental human right were rejected
20

. It is arguable that the conferences created an 

oxymoronic circumstance, in denying what would only be in the nature of ‘the right to adequate 

conditions of life in an environment of a quality that permits a life of dignity and well-being’.
21

 

Draft Principles on Human Rights and the Environment of 1994,
22

 (1994 Draft Principles) is an 

international instrument that comprehensively addresses the linkage between human rights and 

the environment. The 1994 Draft Principles provide for the interdependence between human 

rights, peace, environment and development. Principle 1 thereof declares that human rights, an 

ecologically sound environment, sustainable development and peace are interdependent and 

indivisible.   

In the first human rights-based approach to environmental protection, environmental protection 

is seen as a pre-condition to the enjoyment of internationally-guaranteed human rights, especially 

the rights to life and health, making it an essential instrument in the effort to secure the effective 

universal enjoyment of human rights.
23

 Indeed, some domestic statutes and constitutions, such as 

the Constitution of Kenya 2010, have expressly recognised the right to a clean and healthy 

environment as a justiciable right.
24

 The place of a clean and healthy environment in realisation 

of other human rights was well captured in the following words: 

Human rights cannot be secured in a degraded or polluted environment. The fundamental right to 

life is threatened by soil degradation and deforestation and by exposures to toxic chemicals, 

hazardous wastes and contaminated drinking water. Environmental conditions clearly help to 

determine the extent to which people enjoy their basic rights to life, health, adequate food and 

housing, and traditional livelihood and culture. It is time to recognize that those who pollute or 

                                                           
18

 D Shelton, Human Rights. Health & Environmental Protection: Linkages in Law & Practice; 2002 < 

https://www.who.int/hhr/Series_1%20%20Sheltonpaper_rev1.pdf> Accessed 10 August 2020, p. 3.  
19

 Rio Declaration on Environment and Development, A/CONF.151/26, vol. I, 1992. 
20

 Handl, G., ‘Declaration of the United Nations Conference on the Human Environment (Stockholm Declaration), 

1972 and the Rio Declaration on Environment and Development, 1992’ (United Nations Audiovisual Library of 

International Law, 2012). 
21

 1972 Stockholm Declaration Principle 1. It reads in full: “Man has the fundamental right to freedom, equality and 

adequate conditions of life in an environment of a quality that permits a life of dignity and well-being, and he bears 

a solemn responsibility to protect and improve the environment for present and future generations”. 
22

 Draft Principles On Human Rights And The Environment, E/CN.4/Sub.2/1994/9, Annex I (1994).  
23

 D Shelton, Human Rights. Health & Environmental Protection: Linkages in Law & Practice; 2002 < 

https://www.who.int/hhr/Series_1%20%20Sheltonpaper_rev1.pdf> Accessed 10 August 2020, p. 3.  
24

 Constitution of Kenya 2010, Art. 42. 

https://www.who.int/hhr/Series_1%20%20Sheltonpaper_rev1.pdf
https://www.who.int/hhr/Series_1%20%20Sheltonpaper_rev1.pdf
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destroy the natural environment are not just committing a crime against nature, but are violating 

human rights as well.
25

 

 

The second rights-based approach to environmental protection views environmental protection 

not as an essential element of human rights, but instead it views certain human rights as essential 

elements to achieving environmental protection, which has as a principal aim the protection of 

human health, as illustrated by the Rio Declaration on Environment and Development.
26

 

The third approach views the links as indivisible and inseparable and thus posits the right to a 

safe and healthy environment as an independent substantive human right.
27

 

Recognition of the relationship between abuse of human rights of various vulnerable 

communities and related damage to their environment is found in the concept of environmental 

justice. Environmental justice theory recognizes how discrimination and marginalization 

involves expropriating resources from vulnerable groups and exposing these communities to the 

ecological harms that result from use of those resources. Environmental justice is based on the 

human right to a healthy and safe environment, a fair share to natural resources, the right not to 

suffer disproportionately from environmental policies, regulations or laws, and reasonable access 

to environmental information, alongside fair opportunities to participate in environmental 

decision-making.
28

  

Thus, environmental protection should and has in the recent years been treated as a human rights 

issue because a human rights perspective directly addresses environmental impacts on the life, 

health, private life, and property of individual humans, thereby serving to secure higher standards 

of environmental quality, based on the obligation of states to take measures to control pollution 

affecting health and private life.
29

 

                                                           
25

 D Shelton, Human Rights. Health & Environmental Protection: Linkages in Law & Practice; 2002 < 

https://www.who.int/hhr/Series_1%20%20Sheltonpaper_rev1.pdf> Accessed 10 August 2020, p. 4. 
26

 Ibid, p. 4; Alan Boyle, ‘Human Rights and the Environment: Where Next?’ (2012) 23 European Journal of 

International Law 613.  
27

 Ibid, p.4; Bridget Lewis, ‘Environmental Rights or a Right to the Environment: Exploring the Nexus between 

Human Rights and Environmental Protection’ (2012) 8 Macquarie J. Int’l & Comp. Envtl. L. 36. 
28

 Scottish Executive Social Research, Sustainable Development: A Review of International Literature, (Scottish 

Executive Social Research, 2006) < http://www.gov.scot/resource/doc/123822/0029776.pdf > Accessed 10 August 

2020, p.8.  
29

 Boyle, A., ‘Human Rights and the Environment: Where Next?’ The European Journal of International Law, 

Vol.23, No. 3, 2012. 

https://www.who.int/hhr/Series_1%20%20Sheltonpaper_rev1.pdf
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There is, thus, a direct co-relation between the environment and the right to life
30

, human 

dignity
31

, right to reasonable standards of sanitation
32

, the right to food
33

, and, the right to clean 

and safe water in adequate quantities.
34

  

The linkage of human rights and the environment is the entire basis upon which the sustainable 

development debate rests.
35

 Sustainable development has been defined as a combination of 

elements, such as environmental protection, economic development, and most importantly social 

issues.
36

 Human rights are inextricable from sustainable development, since human beings are at 

the centre of concerns for sustainable development.
37

 

The human rights-based approaches to environmental issues provide a powerful framework of 

analysis and basis for action to understand and guide development, as they draw attention to the 

common root causes of social and ecological injustice.
38

 Human rights standards and principles 

then guide development to more sustainable outcomes by recognizing the links between 

ecological and social marginalization, stressing that all rights are embedded in complex 

ecological systems, and emphasizing provision for need over wealth accumulation.
39

 

Internationally, there are two major approaches to human rights and the environment, which are 

the greening of already existing human rights and the introduction of a third generation of human 

                                                           
30

 See Constitution of Kenya 2010, Art. 26.  
31

 Ibid, Art. 28.  
32

 Ibid, Art. 43(b). 
33

 Ibid, Art. 43(c). 
34

 Ibid, Art. 43(d). 
35

 Alan Boyle, ‘Human Rights and the Environment: Where Next?’ (2012) 23 European Journal of International 

Law 613; Dias, Ayesha. "Human rights, environment and development: With special emphasis on corporate 

accountability." Human Development Report (2000); Geiser, Hans. Sustainable development from a human rights 

perspective and the challenges it represents for the Caribbean SIDS (a discussion paper). ECLAC, 2010; ‘Human 

Rights Council (HRC) .:. Sustainable Development Knowledge Platform’ 

<https://sustainabledevelopment.un.org/index.php?page=view&type=30022&nr=225&menu=3170> accessed 11 

August 2020; ‘Human Rights and Development’ (Icelandic Human Rights Centre) 

<http://www.humanrights.is/en/human-rights-education-project/human-rights-concepts-ideas-and-fora/human-

rights-in-relation-to-other-topics/human-rights-and-development> accessed 11 August 2020; ‘Human Rights and the 

Environment’ (Icelandic Human Rights Centre) <http://www.humanrights.is/en/human-rights-education-

project/human-rights-concepts-ideas-and-fora/human-rights-in-relation-to-other-topics/human-rights-and-the-

environment> accessed 11 August 2020. 
36

 Salustiano del Campo Momoh Tomoko Hamada ,Giancarlo Barbiroli,Saskia Sassen, Eleonora Barbieri-Masini, 

Paul Nchoji Nkwi, Owen Sichone, Abubakar (eds), Social And Economic Development – Volume VIII (EOLSS 

Publications 2010).   
37

 1992 Rio Declaration, Principle 1, which reads in full: “Human beings are at the centre of concerns for 

sustainable development. They are entitled to a healthy and productive life in harmony with nature.” 
38

 Aled Dilwyn Fisher, ‘A Human Rights-Based Approach to the Environment and Climate Change’ [2014] 

Practitioner Guide for The Global Initiative for Economic, Social and Cultural Rights, March 2014. 
39

 Ibid.  
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rights.
40

 While this paper does not delve into this debate and the debate is still ongoing on the 

proper place of human environmental rights
41

, what is not deniable is the fact that there is an 

important link between human rights and the protection and conservation of the environment.  

3. Environmental and Natural Resources Conflicts: Overview of Conflict Management 

Mechanisms 

It is worth pointing out that there exist various mechanisms which may be used in dealing with 

certain types of conflicts. For instance, Article 33 of the Charter of the United Nations provides 

that the parties to any dispute should, first of all seek a solution by negotiation, enquiry, 

mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or 

arrangements, or other peaceful means of their own choice (emphasis added).
42

  

Conflict may be defined as a struggle over values or claims to status and resources, in which the 

aim of the conflicting parties is not only the desired values but also neutralize, injure or eliminate 

their rivals.
43

 There are many factors that determine the emergence, persistence, and even 

management of conflicts ranging from internal to relational and contextual factors.
44

  

Social conflicts, like all other kinds of conflicts, are inevitable in human interactions and if left 

unmanaged, they tend to degenerate into disputes that ruin the relations between persons or 

communities and yield undesired costs.
45

 Conflict is also regarded as undesirable in many 

societies since, in its violent form, it claims the lives of many people, destroy property, and 

diverts human as well as financial resources away from development.
46

  

                                                           
40

 Alan Boyle, ‘Human Rights and the Environment: Where Next?’ (2012) 23 European Journal of International 

Law 613; Boyle, Alan. "Human rights or environmental rights? A reassessment." Fordham Environmental Law 

Review (2007): 471-511; West, Thomas Ernest Riversdale Barker. "Human and nonhuman rights approaches to 

environmental protection." PhD diss., University of Nottingham, 2017; Horn, Laura S. "Reframing human rights in 

sustainable development." Journal of the Australasian Law Teachers Association (2013): 1-15. 
41

 Alan Boyle, ‘Human Rights and the Environment: Where Next?’ (2012) 23 European Journal of International 

Law 613. 
42

 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI.  
43

 Mengesha, Abebe Demewoz, Samson Seid Yesuf, and Tessema Gebre, “Indigenous Conflict Resolution 

Mechanisms among the Kembata Society.” American Journal of Educational Research, 2015, Vol. 3, No. 2, pp. 

225-242 at pp. 225-226.  
44

 L Kriesberg, Factors Shaping the Course of Intractable Conflict. Beyond Intractability (Electronic source 

[200705 04] 2003).  
45

 Adan, Mohamud, and Ruto Pkalya. "Conflict Management in Kenya-Towards Policy and Strategy Formulation." 

(2006); Muigua, Kariuki. "Managing Environmental Conflicts through Participatory Mechanisms for Sustainable 

Development in Kenya." (2018). 
46

 Mengesha, Abebe Demewoz, Samson Seid Yesuf, and Tessema Gebre, “Indigenous Conflict Resolution 

Mechanisms among the Kembata Society.” American Journal of Educational Research, 2015, Vol. 3, No. 2, pp. 

225-242 at p.227.   
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Natural resource conflicts may be defined as social conflicts (violent or non-violent) that 

primarily revolve around how individuals, households, communities and states control or gain 

access to resources within specific economic and political frameworks.
47

 They are the contests 

that exist as a result of the various competing interests over access to and use of natural resources 

such as land, water, minerals and forests. Natural resource conflicts mainly have to do with the 

interaction between the use of and access to natural resources and factors of human development 

factors such as population growth and socio-economic advancement.
48

 Natural resource conflicts 

are sensitive considering that they arise from the need for people to satisfy their basic needs.
49

 

Conflict management may be defined as the practice of identifying and handling conflicts in a 

sensible, fair and efficient manner that prevents them from escalating out of control and 

becoming violent.
50

 Conflict management is seen as a multidisciplinary field of research and 

action that addresses how people can make better decisions collaboratively.
51

 Thus, the roots of 

conflict are addressed by building upon shared interests and finding points of agreement.
52

  

The conflicts under review in this paper are those associated with environmental and natural 

resources. The environment-conflict nexus is a subset of “environmental security” — a field of 

inquiry that seeks to determine whether or not traditional notions of security (which emphasize 

countering military threats with military power) should be adapted to include threats posed by 

population growth and diminishing quantity and quality of environmental goods and services.
53

 

Majority of cases of resource conflicts, often revolve around the following: conflict over 

resource ownership; conflict over resource access; conflict over decision making associated with 

                                                           
47

 Mikkel Funder, Signe Marie Cold-Ravnkilde and Ida Peters Ginsborg, Addressing Climate Change and Conflict 

in Development Cooperation: Experiences from Natural Resource Management (DIIS Report 2012) < 

https://www.researchgate.net/profile/Mikkel_Funder/publication/259324612_Addressing_Climate_Change_and_Co

nflict_in_Development_Cooperation_Experiences_from_Natural_Resource_Management/links/0046352b01b1a818

62000000/Addressing-Climate-Change-and-Conflict-in-Development-Cooperation-Experiences-from-Natural-

Resource-Management.pdf > Accessed 10 August 2020, p. 17.  
48

 Toepfer, K., “Forward”, in Schwartz, D. & Singh, A., Environmental conditions, resources and conflicts:  An 

introductory overview and data collection (UNEP, New York, 1999). p.4  
49

 Alfonso Peter Castro and Antonia Engel, Negotiation and Mediation Techniques for Natural Resource 

Management. Case Studies and Lessons Learned (Food & Agriculture Org 2007) (e-book).  
50

 Ibid.  
51

 Anderson, J., et al, ‘Addressing Natural Resource Conflicts through Community Forestry: Setting the Stage,’ < 

http://www.fao.org/docrep/005/ac697e/ac697e13.htm#TopOfPage > Accessed 10 August 2020.  
52

 Ibid.  
53

 Daniel Schwartz and Ashbindu Singh, Environmental Conditions, Resources, and Conflicts: An Introductory 

Overview and Data Collection (United Nations Environment Programme 1999) < 

https://na.unep.net/siouxfalls/publications/Conflicts.pdf> Accessed 10 August 2020, p.6. 

https://na.unep.net/siouxfalls/publications/Conflicts.pdf
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resource management; and conflict over distribution of resource revenues as well as other 

benefits and burdens.
54

  

The structure of relations between parties to the conflict and the way parties interpret the same 

may affect the course of the conflict and its management.
55

 The relation factors include 

differences in sizes (group conflicts), economic endowment (resources), coerciveness between 

the parties, and cultural patterns of conduct.
56

 They also include the nature and degree of 

integration between adversaries in economic, social, and cultural domains.
57

 Thus, if any of the 

mechanisms used to address these conflicts is to be considered successful, it must deal with one 

or more of these factors.
58

 

Conflicts ought to be managed effectively and a number of mechanisms are used in achieving 

this, each with its own distinct merits and demerits. This section offers an overview of the 

various mechanisms used in management of environmental conflicts. Notably, conflict 

management mechanisms mostly used take either the form of conflict settlement or conflict 

resolution.
59

 Conflict settlement deals with all the strategies that are oriented towards producing 

an outcome in the form of an agreement among the conflict parties that might enable them to end 

an armed conflict, without necessarily addressing the underlying conflict causes.
60

 Settlement is 

an agreement over the issues(s) of the conflict which often involves a compromise.
61

 Parties have 

                                                           
54

 The United Nations Department of Political Affairs and United Nations Environment Programme, Natural 

Resources and Conflict: A Guide for Mediation Practitioners, (2015, UN DPA and UNEP), p. 11. 
55

 ‘The Structure of International Conflict Management: An Analysis of the Effects of Interactability and Mediation 
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to come to accommodations which they are forced to live with due to the anarchical nature of 

society and the role of power in the relationship. Basically, power is the defining factor for both 

the process and the outcome.
62

 As such, settlement mechanisms may not necessarily address the 

human rights issues relevant to the emergence and management of the conflict. 

On the other hand, conflict resolution deals with process-oriented activities that aim to address 

and resolve the deep-rooted and underlying causes of a conflict.
63

 Conflict resolution 

mechanisms include negotiation, mediation and problem solving facilitation.
64

 This is in 

recognition of the fact that the view of what is just and what is unjust are not universally shared, 

and as such, divergent views of justice often cause social conflicts.
65

  This is attributed to the fact 

that frequently, the parties involved in conflicts are convinced that their own view is the solely 

valid one.
66

  It is, thus, suggested that since there is no access to an objective truth about justice, 

conflicts may be reconciled by the judgement of an authority accepted by all parties or by a 

negotiated agreement between the parties: agreements are just when the parties are equally free 

in their decision and equally informed about all relevant facts and possible outcomes.
67

 A 

resolution approach to management of environmental conflicts is therefore more desirable since 

it gives the groups involved a chance to participate in environmental decision-making as well as 

expressing their ideas, thus creating an opportunity to address their needs and rights.
68

 

The institutional framework in Kenya on environmental management and conflict management 

includes: the Environment and Land Court
69

, the National Environmental Management 
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Authority,
70

 National Environmental Complaints Committee
71

, National Environment Tribunal 

and other various informal community based resource governance bodies.
72

 The existing legal 

mechanism for managing natural resource conflicts as enshrined in the environmental law 

statutes include the courts of law both under civil and criminal law,
73

 statutory tribunals set up 

under various laws (such as the Land Adjudication Boards)
74

 and customary law systems of 

conflict management.
75

 

 

4. Human Rights Protection in Environmental and Natural Resources Conflicts: 

Prospects and Challenges 

Some authors rightly pointed out over 25 years ago that ‘political and strategic impact of surging 

populations,  spreading  disease,  deforestation  and soil erosion, water depletion, air pollution, 

and possibly,  rising  sea  levels  —  developments  that  will prompt mass migration and, in turn, 

incite group conflicts — will be the core foreign-policy challenge in the twenty-first century’.
76

 

Predictably, all these issues and more have continued to inform the international debates on 

development and environmental conservation and protection. Nothing captures this better than 

the United Nations 2030 Agenda on Sustainable Development
77

 which includes a set of 17 

Sustainable Development Goals (SDGs) to end poverty, fight inequality and injustice, and tackle 

climate change by the year 2030.
78

 The 2030 Agenda for Sustainable Development
79

 is a plan of 

action for people, planet and prosperity. It also seeks to strengthen universal peace in larger 
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freedom and was formulated in recognition that eradicating poverty in all its forms and 

dimensions, including extreme poverty, which is seen as the greatest global challenge and an 

indispensable requirement for sustainable development.
80

  

The participants resolved, between 2015 and 2030, to end poverty and hunger everywhere; to 

combat inequalities within and among countries; to build peaceful, just and inclusive societies; to 

protect human rights and promote gender equality and the empowerment of women and girls; 

and to ensure the lasting protection of the planet and its natural resources. They resolved also to 

create conditions for sustainable, inclusive and sustained economic growth, shared prosperity 

and decent work for all, taking into account different levels of national development and 

capacities.
81

 Notably, in order to build peaceful, just and inclusive societies, management of 

environmental and natural resource-based conflicts is paramount. However, for the world states 

to also ensure that they protect human rights and promote gender equality and the empowerment 

of women and girls, the conflict management mechanisms employed must be used in a way that 

does not result in a conflict between the two goals.  

This section highlights some of the challenges that are likely to arise in select environmental and 

natural resource-based conflict management mechanisms used internationally and nationally as 

far as securing human rights is concerned. 

a. Human Rights and Environmental Litigation 

National legal systems governing natural resource management are mostly based on legislation 

and policy statements that are administered through regulatory and judicial institutions, where 

adjudication and arbitration are the main strategies for addressing conflicts, with decision-

making vested in judges and officials who possess the authority to impose a settlement on 

disputants.
82

 Further, decisions are more likely to be based on national legal norms applied in a 

standardized or rigid manner, with all-or-nothing outcomes. Thus, contesting parties often have 

very limited control over the process and outcomes of conflict management.
83

 The judicial 

systems mostly employ the conflict settlement approach, with all its associated advantages and 
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disadvantages.
84

 Litigation does not afford the affected parties a reasonable and fair opportunity 

to participate in finding a lasting solution because, apart from the coercive nature of the process, 

litigation is also subject to other procedural technicalities which may affect its effectiveness.
85

 

While it is true that the Constitution of Kenya vests the courts with the authority to uphold and 

enforce the Bill of Rights,
86

 some environmental conflicts require active participation in 

decision-making with full disclosure of the relevant information. However, the nature of the 

representative leadership in the country may not always allow this to happen. Political leaders 

may purport to speak and make decisions on behalf of a certain group, with minimal or no 

participation and access to information by the group in question and the same may unfortunately 

be treated as a reflection of the group’s position on the issues in question.
87

 As such, some of 

their rights and/or needs may not be adequately protected or realised. It is also possible that 

power relations and lack of access to courts may come in the way of accessing justice for a 

marginalised or a disadvantaged group of persons.
88

 It is thus arguable that the court may not 

always deliver what the particular group needs or deserves. Thus while such approaches as 

litigation or arbitration may be the most appropriate in some reliefs such as: a declaration of 

rights; an injunction; a conservatory order; a declaration of invalidity of any law that denies, 

violates, infringes, or threatens a right or fundamental freedom in the Bill of Rights and is not 

justified under Article 24; an order for compensation; and/or an order of judicial review,
89

 they 

may fail to address the deep rooted causes of a conflict.
90

 Procedural rights are limited by 
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technicalities thus denying the group of persons in question an opportunity to actively and 

meaningfully participate in decision-making processes.
91

 

b. Alternative Dispute Resolution Mechanisms and Human Rights in 

Environmental Matters 

The phrase Alternative Dispute Resolution (ADR) refers to all those decision-making 

processes other than litigation including but not limited to negotiation, enquiry, mediation, 

conciliation, expert determination, arbitration and others.
92

 However, while arbitration is 

considered as part of ADR mechanisms, due to its coercive nature and great similarity to 

litigation, for purposes of this discussion, arbitration is grouped together with litigation. As such, 

the use of the term ADR in this paper should be construed to refer to mediation, conciliation, 

negotiation and traditional/community based dispute management mechanisms. 

ADR methods have been associated with the advantages of being cost effective, expeditious, 

informal and participatory.
93

 As a result, parties retain a degree of control and relationships can 

be preserved. Conflict management mechanisms such as mediation encourages “win-win” 

situations, parties find their own solutions, they pursue interests rather than strict legal rights, are 

informal, flexible and attempts to bring all parties on board.
94

 ADR mechanisms allow public 

participation in enhancing access to justice as they bring in an element of efficiency, 

effectiveness, flexibility, cost-effectiveness, autonomy, speed and voluntariness in conflict 

management.
95

 

Traditional Dispute Resolution Mechanisms (TDRMs) include informal mediation, negotiation, 

problem-solving workshop, council of elders, consensus approaches among others.
96

 It has been 
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observed that where traditional community leadership is strong and legitimate it has positive 

impacts in promoting local people’s priorities in natural resource management.
97

 The traditional 

and customary systems for managing conflict are associated with: encouraging participation by 

community members, and respect local values and customs; are more accessible because of their 

low cost, their flexibility in scheduling and procedures, and their use of the local language; they 

encourage decision-making based on collaboration, with consensus emerging from wide-ranging 

discussions, often fostering local reconciliation; they contribute to processes of community 

empowerment; informal and even formal leaders may serve as conciliators, mediators, 

negotiators or arbitrators; and finally, long-held public legitimacy provides a sense of local 

ownership of both the process and its outcomes.
98

  

ADR and TDRM processes are therefore more likely to afford communities or disgruntled 

groups procedural rights, and in effect, help in achievement of environmental justice and 

environmental democracy.
99

 They would provide a viable platform for access to justice which is 

essential as it affords the means by which the public challenge application of and implementation 

of environmental laws and policies.
100

 

While ADR and TDR mechanisms may suffer from the unenforceability of their outcomes and 

potential gender bias,
101

 they may provide a good platform for the realisation of procedural rights 
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and the ability to recognise and address deep rooted causes of conflicts while coercive 

mechanisms such as litigation may come in handy in realisation of substantive rights.
102

 

5. Securing Human Rights in Environmental and Natural Resources Conflict 

Management 

While there are other regulatory approaches to achieving environmental protection and 

addressing or avoiding environmental conflicts that are not rights-based such as economic 

incentives and disincentives, criminal law, and private liability regimes
103

, a human rights based 

approach is arguably the most effective one that ensures that conflicts and all or most of their 

root causes are effectively addressed thus limiting any chances of reemergence of these 

conflicts.
104

 While the emphasis on responsibilities rather than rights may still have its place in 

environmental protection and management of environmental conflicts, recognising the rights of 

conflicting groups and upholding them could be more effective.
105

 The two approaches should 

therefore be used but with a rights-based one getting significant recognition. For instance, the 

Constitution of Kenya 2010 provides for environmental rights which include the right to clean 

and healthy environment for every person
106

 but also spells out the duty of every person to 

cooperate with State organs and other persons to protect and conserve the environment and 

ensure ecologically sustainable development and use of natural resources.
107

  

Where conflict cannot be contained in a functional way, it can erupt in violence, war, and 

destruction, loss of life, displacements, long-term injuries,  psychological effects as a result of 

trauma suffered especially in case of violent conflicts, and deep fear, distrust, depression, and 

                                                           
102

 Tom Tyler and Rebecca Hollander-Blumoff, ‘Procedural Justice and the Rule of Law: Fostering Legitimacy in 

Alternative Dispute Resolution’ [2011] Faculty Scholarship Series 

<https://digitalcommons.law.yale.edu/fss_papers/4992>. 
103

 D Shelton, Human Rights, Health & Environmental Protection: Linkages in Law & Practice; 2002 < 

https://www.who.int/hhr/Series_1%20%20Sheltonpaper_rev1.pdf> Accessed 10 August 2020, p. 4.  
104

 ‘What Is HRBAP? | Human Rights-Based Approach to Programming’ (UNICEF) 

<https://www.unicef.org/policyanalysis/rights/index_62012.html> accessed 11 August 2020; ‘A Human Rights 

Approach to Conflict Resolution’ (Ethics & International Affairs, 9 September 2019) 

<https://www.ethicsandinternationalaffairs.org/2019/a-human-rights-approach-to-conflict-resolution/> accessed 11 

August 2020. 
105

 ‘A Human Rights Approach to Conflict Resolution’ (Ethics & International Affairs, 9 September 2019) 

<https://www.ethicsandinternationalaffairs.org/2019/a-human-rights-approach-to-conflict-resolution/> accessed 11 

August 2020.  
106

 Constitution of Kenya 2010, Article 42. 
107

 Constitution of Kenya 2010, Article 69 (2). 

https://digitalcommons.law.yale.edu/fss_papers/4992
https://www.who.int/hhr/Series_1%20%20Sheltonpaper_rev1.pdf
https://www.unicef.org/policyanalysis/rights/index_62012.html
https://www.ethicsandinternationalaffairs.org/2019/a-human-rights-approach-to-conflict-resolution/
https://www.ethicsandinternationalaffairs.org/2019/a-human-rights-approach-to-conflict-resolution/


The Place of Human Rights in Environmental and Natural Resources Conflicts Management in Kenya 

 

18 
© Kariuki Muigua, Ph.D, August, 2020 

sense of hopelessness.
108

 All these raise significant but diverse human rights issues. However, 

while failure to address conflicts is likely to give rise to the listed adverse effects on human life, 

use of the inappropriate mechanism(s) to deal with the conflicts may address the problem for one 

group of persons while plunging the other one into deeper problems.
109

 Scholars have argued that 

deep-rooted conflicts are caused by the absence of the fundamental needs of security, identity, 

respect, safety, and control which many find non-negotiable.
110

  

It has also been argued that deep-rooted conflicts are caused by the absence of the fundamental 

needs of security, identity, respect, safety, and control which many find non-negotiable.
111

 The 

clash of interests can take many forms. It could be over resources such as land, food, territory, 

water, energy sources, and natural resources.
112

 Conflict could also be associated with power and 

control of the resources.
113

 Conflicts could also be over identity,
114

 namely cultural, social and 

political identities to which people feel tied. Conflicts over status may arise, relating to whether 

people feel treated with respect and dignity and whether their traditions and social position are 

respected.
115

 Conflicts could be caused by differences of values, particularly those embodied in 

systems of government, religion, or ideology.
116

 Further, conflicts have been associated with the 

changing norms, values, and world views about property rights within formerly subsistence-

based (or pastoralist) communities.
117

 These types of conflicts may be deep seated and the formal 

approaches to conflict management such as courts may not necessarily address all the issues 
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arising.
118

 They require participatory approaches that take into account the concerns and rights of 

the target groups. Empowering these communities through such means as ensuring that they have 

access to all the information required in decision making and negotiating with them on what 

trade-offs may be necessary can potentially achieve environmental protection while at the same 

time ensuring that the human rights of these groups are protected.
119

  This is because, conflicts 

do not occur in vacuum and to a large extent, they are dependent on the context.
120

 As such, the 

needs of target groups differ and must be treated as such. 

The 1992 Conference of Rio de Janeiro on Environment and Development formulates a link 

between human rights and environmental protection largely in procedural terms, declaring in 

Principle 10 that access to information, public participation and access to effective judicial and 

administrative proceedings, including redress and remedy, should be guaranteed because 

environmental issues are best handled with the participation of all concerned citizens, at the 

relevant level.
121

  

The Sustainable Development Goals (SDGs) acknowledge that sustainable development cannot 

be realized without peace and security; and peace and security will be at risk without sustainable 

development.
122

 The SDGs recognize the need to build peaceful, just and inclusive societies that 

provide equal access to justice and that are based on respect for human rights, on effective rule of 

law and good governance at all levels and on transparent, effective and accountable 

institutions.
123
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A human rights-based approach to environmental protection is therefore capable of not only 

addressing the conflict but also ensures that all other relevant rights in such scenarios are 

observed and upheld.
124

 The choice of mechanism to be used is thus equally important.   

Considering that conflicts between biodiversity conservation and other human activities are 

intensifying as a result of growing pressure on natural resources and associated demands by 

some for greater conservation,
125

 approaches to reducing conflicts are increasingly focusing on 

engaging stakeholders in processes that are perceived as fair, that is, independent and where 

stakeholders have influence, and which in turn can generate trust between stakeholders.
126

 

Increased trust through fair participatory processes makes conflict resolution more likely.
127

 

Participatory approaches are defined as institutional settings where stakeholders of different 

types are brought together to participate more or less directly, and more or less formally, in some 

stage of the decision-making process.
128

 

There is a need for taking local communities into confidence and having confidence in them; 

engaging with their ideas, experiences, values, and capabilities and working with them, not on 

their behalf, to achieve resource-conservation objectives and community benefits.
129

 In such 

approaches, environmental protection is achieved while at the same time, the communities’ 

rights are protected.
130

  

It is recommended that conflict resolution mechanisms such as negotiation and mediation should 

be utilised more in management of environmental and natural resource-based conflicts as they 

can afford the parties an opportunity to negotiate and reach a compromise agreement, where all 

sides get satisfactory outcome.
131

 This is particularly important in ensuring that there will be no 

future flare-up of conflict due to unaddressed underlying issues.
132

 It is arguable that resolution 
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mechanisms have better chances of achieving parties’ satisfaction and protecting their rights 

when compared to settlement mechanisms.
133

 Settlement mechanisms may first be used to quell 

any violence after which resolution mechanisms should be employed to address the deep rooted 

issues which mostly touch on human rights on such issues as dignity, culture and participation 

among others, since conflict management processes are not mutually exclusive and one can lead 

to the other.
134

   

Notably, the 2010 Constitution of Kenya created an opportunity for exploring the use of ADR 

mechanisms and  TDRMs in managing natural resource conflicts.
135

 ADR and Traditional 

dispute resolution mechanisms, especially negotiation and mediation, should be utilised in 

addressing the complex issues in environmental conflicts that may not be resolved through the 

formal methods such as courts.
136

 This is because some mechanisms such as mediation and 

negotiation can potentially bring about inclusiveness and public participation of all members of 

the community in decision-making. They are relevant in enjoyment of procedural rights in 

environmental matters. 

 

6. Conclusion 

Human rights fall under substantive and procedural rights. Environmental law is one of the 

branches of law where procedural rights play a vital role in addressing environmental concerns. 

This paper has argued that while the formal approaches to environmental protection are 

important in securing substantive environmental rights, they may not be as effective in achieving 

procedural rights. It is for this reason that stakeholders should consider and promote active 

utilisation of other informal approaches such as ADR and TDR in ensuring that all the rights of 

communities are protected. There is a need to strike a balance between conservation measures 

and access to resources by communities, through employing approaches that help in 

understanding the needs of the particular people and responding appropriately and consequently 
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building trust within communities, and between communities and the national government.
137

 In 

addition, for conflict management to be successful there is a need to employ participatory 

approaches so that the major issues can be identified, analysed and properly addressed.
138

  

A bottom-top approach to natural resource management, including conflict management, creates 

an opportunity to involve the local people who may have insiders’ grasp of the issues at hand.
139

  

While conflicts cannot be avoided, there is a need to effectively manage them so as to ensure 

harmony amongst people and to prevent violence and the potential loss of lives and property. 

Management of natural resource conflicts also ensures security in terms of a guarantee of 

continued access to and use of the environmental resources necessary for to survival from 

generation to generation. Human rights are an integral part of any democracy and should 

therefore not be sacrificed; the place of human rights in Environmental and Natural resources 

Conflict management in Kenya is thus central and should remain so. 
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